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à�D\�GD�=
̂ àZK�
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�

�
�����-�(%,�j��

�������� !"#$#!%$� &�'�"(%)��� �#)� �*+# ���%)$�

�����-�(%,�j��!%$) +�)�,�k�)l��%�-..mn-..o�

���%,��%)�p�-j��21.m1-..	�q&�r�� ��'(��$��&r�s�

���%,��%)��jm�n��21�.1-..	�q#%)� #���tuo�(��'#�,s�

���%,��%)��	.�n�.21��1-..v�q�tu	� ��'(��$�#%)� #���tuon�$�!l$��'(+$��v-��w���)#!%� �'()#%x�)!�,(�$�

#%) !,+��,�ky�p�	.s�

���%,��%)��vm�z�.v1�-1-..o�q�!  ��)��  ! $�)� !+x��)���(�� !"('�!{����%,��%)��	.|�#%�'+,#%x�k+#',#%x$�(%,�

l! }$�) #xx� $�!{��tu	s�

896�7�D��B64��5���:��;�<��=97�

>�?8D:>@��

�

~��;����A6�5��6C956������6�

N957=5��B���=�K�6OB����D7�9B�

E�FG�I��K6���4=����D7�9B�

E�FG�I����6�9������=����TD�E�W�

E>F>GFHGG�;���K46�6��5�=����

B��F��

��A6�5��5B�6C956=�A96B9�������D7�9B�E�FG�I��������8D:�?��=�7��6����

D7�9B�E�FG�I����77�K5������=����DT�E�W�E>F>GFHGG�@������66J��9����J����

�����77�K5��L� �

�

M� ��N957=5����6�K�6OB��BB��5��=�K5�����9B�5��<��5���H����D7�9B�E�FG�I>F��

Y�5B�=�B������AA7J���L�

I� ����7�6��5����6�U��B5���������U5B�5���=K775���K5������7��6��6��

��������6����������6��BA�5�5=�5����B��=97������5B�P����6;�5��

����6��5B�BA�5�5=;��G�BC9�6���6BF��

2021-04-26 - Meeting Of Council Attachment 6.2.1

124 of 1058



�����������	�
�


��������������������

�

�� ������������������������������������������ ������ �����

�����������!���������������������������������������"���� ������

��� �����������#�����$���������������"���� $�%&��'��������(�

)������ ����������������� ����*"$����� $��� ����������

�������(�

+� ,����!��*���"���� ��������� �����������#��$���������� ��"���� ������

���������		


	 �	������	����	�	����	���	��	���	��������	��������	

�	 ���	������	����	�	����	����	��������	�	��	����	�	�	�����	

�� �����	!"�����	��	��	�� ����	���	�	����#	��������	��		

�	 $�	������	����	�	����	����	��������	%	��	����	�	�	�����	

�� �����	!"�����	��	��	�� ����	���	�	����#	��������	%�		

�	 %�	������	����	���	�����	�����	

�	 &	������	����	���	�����	���������	

�	 ���	������	����	�	�������	���	�	���	����	�������'�		

�	 ���	������	����	�	��������#	��������	��	���������	�����	'����	

	

����������#	(�����	����	�����	���'��#	�'�������#	�����"�	�����	

���������	���	�����	'��������)	�	�	*�����	%	���	�	+����	�	��	������	

,&��-���	

	

./012341	5	�'�����	���	��������	'����	�� ��������	���	����������	��	���	

����6	


	 7���������	����	������	���	����	��	����	��	���	��������	'���	��	

�����	������	�	'��'����	���������	


	 7���������	����	�������	���	��������	��	�����	������������	

	

	

8��������	���������	!"�����	

(8�!�)	

	

������	$%��%�%	��	���	8�!�	������	��	'����	�� ��������	���	�9��'����	

�������	��	"��������	����	(���	����	��	����������)�	

	

*�������	:������'�	!"�����#	

*�������	;	(*:!;	<�����	�������)	

����"���	����	����	�''���	��	

���������	�,&	�	�=����%��$		

����"��	��	���������	�$�	�

�=����%��-		

�	'����	�	�� ����	'�������	��	������	$%��,�%	��	���	*:!	��6	


	 ���������	�	������	��	���������	��	�����	���	������	+��	����	���	

�''��6	

�	 <�	�	��������	��	���	�"�����	�'��������	������	����	�	'����	�	���	

�� �����		

�	 +�	���	�������	��	�����������	���"���	�������	'�������	���	

������	(���	���	���	�����������	��	����)	������	�	�'����	

�� �������	���	����	���"��	�	�'�����	�	�	��������	��	���	

�"������		


	 ���������	�	�����	�	�'�����	�	���	��������	��	���	�"������		


	 ����"�#	�������	��	��'	���	"��������	�'�����	�	�	��������	��	���	

�"�����	(�����	����	���	�����	�9��'����)�	

	

./012341	>	��	���	�����	�������	�'�����	����6	


	 �	'����	�	���	�� ����	��	���������	�	������	��	���������	��	�����	���	

������			
	

+��	�����	����	�'��	����	�	���	����	���	�� ���	�	'����	��	����������		

	

*�������	:������'�	!"�����#	

*�������	$	(*:!$)	

����"���	����	����	�''���	��	

���������	�$�	�	�=����%��-		

(*:!$	��'�����	�����	*:!;)	

��������	��	������	$%��,�%#	�	'����	�	�� ����	��6		


	 ���������	�	������	��	���������	��	�����	���	������		

+��	����	���	�''��6	

�	 <�	�	��������	��	���	�"�����	�'��������	������	����	�	'����	�	���	

�� �����	

�	 +�	���	�������	��	�����������	���"���	�������	'�������	���	

������	(���	���	���	�����������	��	����)	������	�	�'����	

�� �������	���	����	���"��	�	�'�����	�	�	��������	��	���	

�"�����	


	 ���������	�	�����	�	�'�����	�	���	��������	��	���	�"������		


	 ����"�#	�������	��	��'	���	"��������	�'�����	�	�	��������	��	���	

�"�����	(�����	����	���	�����	�9��'����)�		

	

*�������	$	��	���������	�$�	�	

�=����%��-		

	

./012341	?	��	���	����	�'�����	����	�	'����	�	���	�� ����	��	���������	�	

������	��	���������	��	�����	���	�����#	�������	'�"��#	������	���	

����������	��	���"���#	�	����	��	���	�����	����	���	����	'��������	����	

���	�9����	�����#	������	��	��	������#	���	���	��	���	����������	��	���	

���'������	���������		

2021-04-26 - Meeting Of Council Attachment 6.2.1

125 of 1058



�����������	�
�


��������������������

�

��������������������������

 �!"#!#  ��$��%%��&�����������&�

�''�(��)*����������� +�

�

,-./012/�	������(&������(������&'�(�*���*�)�(��(��&��%�3�%4&�������������

%5�(%���'����(���'%�(�6���%���*�'�%�(����%���%(�����%������(7(�(&���������

%5�(%���'%�(�!�

��

8�(&�(�'�(&��������'%�(��(&�%5�(%��������&�%���������6����%����)���4��

%5�(%������%���'%�(��������&�%������)�(��(����%����&�%�����%���%%*�����

3�%4&!�

9��%�%�7����'%�7(&(��&:� ����&��#��;�%���8%�&���(�&��%��3�%4&��&:�
<������%�(��6���&%��%��(��6��7�)��4&6�%�(&�����&&�%���&������%��4&6�

)�(��(���'��&6�&��%����)��4���&6��������)��4&������%�(��)��4&�����

�&&��(����&�%����%&!�

�


�%&������������&��#! #="�$�&�(��%������)*�>�� ����? ! @!#  �A6���*�

%5�(%����(����(&�&����%���(������������&�%���(��������)�(��(����%����

���&�%���(����%���%%*(����������3�%4&���&������''�*���:��

B� C�(��(��&�����3�%4&��&&��(����3(���������(�����(����(&�%5�(%�����

���&�%������������%������4������&�3��%��%�������������%����

D��%�����"E@E!�

�
F���	� �

,-./G/�HIJKLMLJNM� O/2/KPNQ�H/IGLQ�I/R1LI/G/NQM�

F���	�S�-JNMQI1-Q/0T/UHPN0/0�V/QW//N�XYZX[�XYZ\�

�G/N0G/NQ�]�̂\�Ẑ_ZZ_XYZZ�
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VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL

PLANNING AND ENVIRONMENT DIVISION

PLANNING AND ENVIRONMENT LIST
VCAT REFERENCE NO. P1604/2019

PERMIT APPLICATION NO. P/2019/6025

CATCHWORDS
Section 82 of the Planning and Environment Act 1987; Knox Planning Scheme, Rural Conservation 
Zone; proposed restaurant; amenity impact on nearby dwelling.

APPLICANT David Edward Merry

RESPONSIBLE AUTHORITY Knox City Council

REFERRAL AUTHORITY Country Fire Authority

RESPONDENT Ratio Consultants Pty Ltd

SUBJECT LAND 201 Ferndale Road, Sassafras

WHERE HELD Melbourne

BEFORE Christina Fong, Member

HEARING TYPE Hearing 

DATE OF HEARING 17 February 2020

DATE OF ORDER 13 March 2020

CITATION Merry v Knox CC [2020] VCAT 323

ORDER

Permit granted
1 In application P1604/2019 the decision of the responsible authority is 

varied.
2 In planning permit application P/2019/6025 a permit is granted and directed 

to be issued for the land at 201 Ferndale Road, SASSAFRAS in accordance 
with the endorsed plans and the conditions set out in Appendix A.  The 
permit allows:

Change of use to a restaurant, 

Associated buildings and works; and

Sale and consumption of alcohol.
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Christina Fong
Member

APPEARANCES

For applicant David Merry in person

For responsible authority John Klarica, town planner, Calibre Planning 
Pty Ltd

For referral authority No appearance

For respondent Grant Logan, town planner, Ratio Consultants
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INFORMATION

Description of proposal Alterations and additions to existing building 
(one of the two dwellings within the land) and 
use part of this building (ground floor) as a 32 
seating restaurant. Car parking is provided in 
two areas: six car spaces at the northern end of 
the land near the entrance from the road, and 
another seven near the building where the 
restaurant is located. A golf-cart shuttle is 
proposed to bring patrons from the northern car 
park to the restaurant.  Sale and consumption of 
alcohol is confined to the building where the 
restaurant is located. The hours of operation are 
12pm to 12am seven days a week, in the form 
of a 12-4pm lunch sitting, and 5pm-12am 
dinner sitting.

Nature of proceeding Application under section 82 of the Planning 
and Environment Act 1987 – to review the 
decision to grant a permit. 

Planning scheme Knox Planning Scheme

Zone and overlays Rural Conservation Zone (RCZ1), 
Environmental Significance Overlay (ESO2), 
Significant Landscape Overlay (SLO4), and 
Bushfire Management Overlay (BMO).

Permit requirements  Clauses 35.06-1 for the proposed use, 35.06-5 
for the buildings and works in the Rural 
Conservation Zone, 42.01-2 for buildings and 
works in the ESO, and 42.03-2 for buildings 
and works in the ESO.

Relevant scheme policies 
and provisions

Clauses 11, 12, 13, 14, 15, 17, 18.02-4S, 21.01, 
21.02, 21.03, 21.04, 21.05, 21.07, 21.10, 22.04, 
and 65.
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Land description The land is located on the west side of Ferndale 
Road and accessed from Old Coach Road (to 
the north), Sassafras. It is irregular in shape and 
comprised of 2 lots. It has a 26 metres frontage 
to Old Coach Road and an area of 12.498 
hectares. 
There are currently two dwellings in the land, 
with a number of outbuildings such as a shed 
and two dams. The site is heavily vegetated. 
At the junction of Old Coach Road and 
Ferndale Road is the review applicant’s 
residence (No. 123 Old Coach Road). Further 
west along Old Coach Road are several 
residences in large lots. The visibility of these 
dwellings to the street is low, due to their deep 
setbacks and screening by vegetation. Visibility 
of dwellings become more obvious further 
west, say from No. 20 Old Coach Road 
onwards. The area generally east of the site is 
part of the Dandenong Ranges National Park. 

Tribunal inspection 29 February 2020, not accompanied by the 
parties.   
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REASONS1

WHAT IS THIS PROCEEDING ABOUT?
1 This is a review against a Notice of Decision to Grant a permit for a 

restaurant. Conditions attached to this decision include one for minor 
modifications to the plans (Condition 1), limiting the number of patrons to a 
maximum of 32 (Condition 3), and reducing the hours of operation to start 
later and finishing earlier: 10am to 10 pm weekdays, and 10am to 12am 
weekends and the 31 December.

2 At the commencement of the hearing, Council advised that, and in 
accordance with an e-mail to the Tribunal, conditions relating to noise 
management and bushfire management need to be adjusted due to a clerical 
error or as a requirement by the CFA, referral authority under the Bushfire 
Management Overlay. These conditions will be adjusted and in the 
conditions in Appendix A.

3 Mr. Merry advised that he has submissions from a number of nearby 
residents. The authors of these documents are not party to the proceeding 
and had not lodged a statement of grounds. Only limited weight can be 
given to these submissions. I have perused these documents and find that 
they have similar concerns as the review applicant. 

WHAT ARE THE KEY ISSUES?
4 The key issues are whether the proposal is an acceptable response to the 

zoning and the overlays that affect the site, and whether the concerns 
expressed by the review applicant regarding adverse amenity impact 
outweigh the merits of the proposal.

THE PROPOSAL’S RESPONSE TO ZONING AND OVERLAYS OF THE 
PLANNING SCHEME
5 The site is in the Rural Conservation Zone. The purpose of this zone, as 

relevant, are:
To protect and enhance the natural environment and natural processes 
for their historic, archaeological and scientific interest, landscape, 
faunal habitat and cultural values.

To protect and enhance natural resources and the biodiversity of the 
area.

To encourage development and use of land which is consistent with 
sustainable land management and land capability practices, and which 
takes into account the conservation values and environmental 
sensitivity of the locality.

1 The submissions of the parties, any supporting exhibits given at the hearing and the statements of 
grounds filed have all been considered in the determination of the proceeding. In accordance with 
the practice of the Tribunal, not all of this material will be cited or referred to in these reasons. 
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To provide for agricultural use consistent with the conservation of 
environmental and landscape values of the area.

To conserve and enhance cultural significance and character of open 
rural and scenic non-urban landscape. 

6 The schedule to the zone has the following additional objectives:
To conserve and enhance the environment of Dobsons Creek and 
immediate surrounds as a natural system.

To conserve areas of remnant vegetation and habitat identified in 
Council’s Remnant Tree Study.

To provide development which complements the adjoining 
Dandenong Ranges National Park.

7 In terms of land use, a restaurant use is a section 2, that is permit required. 
In deciding on an application, the responsible authority is obliged to 
consider the decision guidelines in clause 35.06-6, which include the impact 
of the proposed use or development on the environmental capacity of the 
site to sustain rural enterprise, an integrated land management plan, impact 
on existing and proposed infrastructure, and whether the proposal would 
have an adverse impact on surrounding land uses.

8 These guidelines also require a consideration of the environmental impact 
of the proposal in the like of impact on the biodiversity and the flora and 
fauna of the area, protection of the natural environment, retention of 
vegetation and faunal habitat, and whether the proposal is sustainable in 
terms of land management, and onsite effluent disposal.

9 There are other criteria to consider, such as design and siting of buildings 
and works. There are additional considerations if the proposal is a dwelling. 
These criteria are not directly relevant to the proposal, as it is not for a 
dwelling and the proposal involves alterations to an existing building with 
no expansion of the footprint of the building.

10 The review applicant is a local resident who is concerned with possible 
impact on the residential amenity of his dwelling. This concern is shared by 
other residents, as indicated in the additional submissions he tabled at the 
hearing.

11 The Urban Conservation Zone is not a residential zone in the planning 
scheme. It is a rural zone. Instead of an aim to facilitate residential 
development, the purpose of this zone does not do so. This is different for a 
lot in a residential zone. Say in the General Residential Zone or 
Neighbourhood Residential Zone, which are common residential zones in 
metropolitan areas, a single dwelling is as-of-right, subject to whether the 
land meets the lot size criterion. To protect the amenity of dwellings in 
these residential zones, amenity impact is a critical consideration, and 
assessed under clause 55 (for a medium density development under a 
planning permit), or clause 54 (for a single dwelling under a building 
permit).
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12 A ‘dwelling’ is not an as-of-right use in the Urban Conservation Zone. It is 
also a section 2 use (subject to a permit) but will become a prohibited use if 
the conditions against this use are not satisfied. These conditions require it 
to be the only dwelling on the lot and must meet the requirements of clause 
35.06-2. This clause imposes requirements regarding access (all weather 
road with dimensions adequate to accommodate emergency vehicles), 
connections to reticulated sewerage or by means of an on-site treatment 
plant in accordance with EPA policy.

13 Further, an assessment for a dwelling use is subject to further assessment in 
clause 35.06-6, that is whether the proposed dwelling will result in the loss 
or fragmentation of productive agricultural land, whether it will be 
adversely affected by agricultural activities on adjacent and nearby land due 
to dust, noise, odour, use of chemicals and farm machinery, traffic and 
hours of operation, and whether this dwelling will adversely affect the 
operation and expansion of adjoining and nearby agricultural uses.

14 This put the review applicant’s main concern, that is potential impact of the 
proposed use on the peace and quiet and residential amenity of the area, that 
they should prevail over a use deemed by council to be consistent and 
compatible with the use of land in the Rural Conservation Zone.

15 The respondent explains the nature of the proposal: a Japanese style of 
dining that focuses on simplicity and dining in a peaceful environment, 
drawing on from the sentimental which is tranquil and quiet, The operation 
of the restaurant will be under a booking system and is an orchestrated 
process, where people can drive and walk to the site. They will be 
encouraged to park in the seven car spaces (already existing) near the 
restaurant or be ferried from the car parking area at the northern end of the 
site. There will be someone full time in charge of managing the front of the 
site, where customers will be chauffeured by golf buggies, or they can walk 
up to the restaurant.  He explained that the ‘bar’ area is intended for tea 
ceremony. The orientation of the restaurant is such that it will take 
advantage of the panoramic views in the foreground. He also submits that 
the hours of operation have been reduced by council to finish by 10pm for 
weekdays and retained as 12 am at weekends, that his client has accepted 
this time limitation.

16 He also submits that the use is unlikely to be achieve the maximum seating 
of 32, particularly for the lunch session. 

17 Mr. Merry’s concern is that the local community is made up of the residents 
of the area, and most of them chose to live there for the peace and quiet, the 
serenity and proximity to nature.

18 The local community is not just the residents in the immediate area. It is 
made up of other properties and activities on their land. The zoning of the 
land is clear that protection of residential amenity is not at the forefront of 
planning of the area. As referred to earlier in these reasons, a consideration 
for a dwelling use has to face a number of considerations, such as whether it 
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would affect the viability of nearby agricultural or accepted use, even when 
these uses may generate increased traffic, noise and dust.

19 The proposal is for a restaurant. An earlier permit has been issued for the 
site for agriculture and in the form of hot houses on the land. I understand 
that the proposed restaurant will be using produce from the land. However, 
my decision is not based on the premises that ingredients will be sourced 
from the site, but whether the use, in the proposed scale, is an acceptable 
use in the zone and in the promotion of economic activity for a rural area.

20 The value of the land, in terms of the planning scheme, is in its contribution 
to agricultural production, and its impact on the environmental significance 
of the area through retention of vegetation and significant tree cover of the 
site. 

21 The proposal does not involve removal of trees, nor would it cause a 
reduction in the tree cover of the land. This achieves the objectives for the 
ESO and SLO that affect the site. An earlier location of additional car 
spaces at the front of the land (near the northern end) involving some 
removal of trees have been changed and deleted. The extent of proposed 
buildings and works are within existing building envelope for one of the 
dwellings on the land. The use is to use an extended ground floor of this 
building, with the dwelling use of the building retained.

22 The proposal thus involves no expanded footprint or increase in height of 
the building. I consider this extent of building and work minor, which in 
turn will have minimal to no impact on the tree cover and natural 
environment of the site.

23 The land use argument is whether this restaurant use achieves the relevant 
planning policies for land in a Rural Conservation Zone. There are two 
main policy directions in the Municipal Strategic Planning statement 
relating to the Dandenong Foothills area, where the site is located.

24 Claude 21.03-1 stresses the importance of maintaining and strengthening 
Knox’s green and leafy image. This is a recurring theme throughout Knox’s 
policy to recognise that retention of canopy trees is the single most 
important factor in retaining Knox’s landscape and natural environment. 
The part played by the Dandenong Foothills is an important one in placing 
the suburban part of Knox in a rural and natural landscape.

25 I agree with council that the proposed restaurant, given the limited building 
and works, involving no loss of trees or tree canopy, the limited number of 
patrons, and reduced operating hours, will not unreasonably impact on the 
environmental and landscape values of the area. This is due to:

The minor nature of the proposed buildings and works, contained within 
the footprint of the existing building by enclosing the existing void 
space within the central area of the dwelling;
These works not impacting on any surrounding vegetation, or are 
noticeable from surrounding properties;
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The works to construct the car parking and access not impacting on 
vegetation protected under the ESO and SLO;
The location of the restaurant deep in the land within an extensive site 
and distant from dwellings nearby; and
Permit conditions imposed to manage noise, light and waste pollution, 
by requiring compliance with noise management and waste management 
plans.

26 As for the proposed use, council submits that there is a general 
encouragement in planning policies for businesses to locate in activity 
centres. However, it recognises that not businesses must be located in such 
centres or commercial zones. It contends that certain uses do not have to be 
located in these area, and that the planning scheme is sufficiently robust to 
allow businesses to be located in residential or rural areas; that the proposed 
use is a small business, drawing visitors to the municipality, promoting 
tourism in the area and capitalising on the natural environment, the adjacent 
national park and distant views. 

27 Council further submits that the proposed use complements this particular 
rural setting by making use of the natural environment to provide a small 
scale tourist enterprise, by no additional removal of vegetation, by making 
use of existing building and infrastructure, and without impacting on the 
biodiversity or the natural environment of the area.

28 From a land use point of view, I agree with council’s assessment, that it is a 
small scale use which complements the natural environment of the area 
without causing erosion of the vegetation cover or depletion of tree cover, 
by making use of existing building without additional footprint, and 
maximising on the asset of the site, that is the extensive and panoramic 
views from the restaurant.

29 I also agree with Mr. Logan that the proposed use is a small scale tourism 
use, making use of existing building stock on the land and taking advantage 
of the landscape without adversely affecting this landscaping and the tree 
cover of the site. 

30 I accept both council’s and Mr. Logan’s view that not all commercial 
businesses must occur in existing activity centres and commercial zones, 
although they will account for most of the businesses in Knox. The 
proposed use, by the very nature of the restaurant, the low number of 
customers, and the extensive grounds of the site, is one that takes advantage 
of the natural environment of the site and the landscape qualities of the 
Dandenong ranges, and represents a low scale tourism use.

APPLICANT’S CONCERNS 
31 Mr. Merry’s concerns are those relating to the site being in a bushfire area 

and the extreme danger of bushfire to the use, increased traffic which would 
be catastrophic for the area, inadequacy of the local road system to cater for 
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increased traffic, possibility of the proposed car parking not working which 
would depend on the restaurant using a pre-booking system instead of 
customers arriving on their own accord, impact of proposal on the wild life 
of the area, amenity impact in lights shining on existing dwellings and 
additional noise, and the proposal being detrimental to the rural character of 
the area. To him, these impacts are not appropriate to the local community, 
which is made up of the eleven residences in that part of the area.

32 With regard to bushfire risks, the site is affected by the Bushfire 
Management Overlay. The Dandenong Ranges had experienced bushfires in 
the past. This does not mean use and development in the area should be 
quarantined, particularly when this hazard can be managed. Importantly, the 
CFA is the expert authority on bushfire and the referral authority for this 
issue under the Bushfire Management Overlay. It has requested a number of 
conditions on the permit which have been included. I consider the CFA’s no 
objection and its permit conditions as a satisfactory and appropriate way to 
manage bushfire hazards of the land.

33 With regard to increased traffic, the proposal will generate increased traffic 
compared to the current use and development of the land, a site that is over 
12 hectares in area. Mr. Merry is concerned with the local road system not 
able to cope with the increased traffic, and where part of the road is single 
width. Council’s traffic engineer has assessed the traffic and parking side of 
the proposal and offered no objection. I consider council’s traffic engineer 
having the necessary expertise in road management, given it is the road 
authority for the local road system and having local knowledge of road 
capabilities and conditions.

34 My inspection of the site reveals that parts of Old Coach Road is a single 
width road. However, this does not mean the road cannot allow for two way 
traffic. Two vehicles can pass each other, or one can go to the side and wait 
for a vehicle to pass. Rural roads are generally unpaved or have urban 
standard of construction. They are expected to manage traffic generated by 
rural uses, such as agriculture or animal husbandry, often involving trucks 
and heavy vehicles. There is no evidence or expert opinion to counter 
council’s traffic engineer’s assessment.

35 As for noise, it is a matter subject to EPA guidelines and policies. A permit 
condition has stated the relevant EPA policies to be met.

36 As for light shining into windows of existing dwellings, the nearest 
dwelling likely to be impacted is No. 123 Old Coach Road, the review 
applicant’s property. This lot sits on the low side of the road. Along the Old 
Coach Road boundary is a brush-fence of around 1.8 metres high within 
that property that wraps around its Old Coach Road frontage and part of the 
Ferndale Road frontage. The house sits on a slope on the downhill side of 
Old Coach Road in a part single storey and part two storey building. Its roof 
is barely above the brush fence. The brush fence is an effective screen to 
prevent light spill from the road and from nearby properties. 
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CONCLUSION
37 In all, I am not persuaded by the review applicant’s argument that the 

proposed use should be refused. I am satisfied that it is acceptable in the 
Rural Conservation Zone, consistent with planning policies, and various 
issues of concern to the review applicant, such as bushfire and noise, are 
managed by permit conditions.

38 The conditions contained in the Notice of Decision to Grant a Permit have 
been modified to correct a clerical error as pointed out by council, to update 
CFA’s permit conditions, inclusion of a mandatory bushfire condition 
according to clause 44.06-5 and clarify the noise condition as discussed at 
the hearing.

39 For the reasons given above, the decision of the responsible authority is 
varied. A permit is granted subject to conditions.

Christina Fong
Member
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APPENDIX A – PERMIT CONDITIONS

PERMIT APPLICATION NO P/2018/6025

LAND 201 Ferndale Road
SASSAFRAS  VIC  3787

WHAT THE PERMIT ALLOWS
In accordance with the endorsed plans:

Change of use to a restaurant, associated buildings and works, and 
sale and consumption of liquor.

CONDITIONS

Amended Plans 
1 Prior to the issue of a Building Permit under the Building Act 1993 for the 

development, amended development plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the 
Responsible Authority.  The development plans must be approved prior to 
other plans required by this permit. When approved, the plans will be 
endorsed and will then form part of the permit.  The plans must be drawn to 
scale with dimensions.  The plans must be generally in accordance with the 
plans submitted with the application but modified to show:
1.1 A Red Line Area (area in which alcohol is to be sold and consumed) on 

the Ground Floor Plan.
1.2 Dimensions of the floor plans.
1.3 An annotation stating ‘The gravel vehicular crossing must be 

thoroughly compacted with vibrator rolled and sealed to prevent dirt, 
dust or any loose materials washing onto the road surface. Gravel must 
be good quality laterite, free from clay, vegetation, silt etc.’

1.4 An annotation stating ‘All structures (including signage, fences, 
letterboxes and meter boxes) must clear of the splayed area (2m x 2.5m) 
or no more than 900mm high near the access way in accordance with 
Knox Planning Scheme Clause 52.06-8.’

1.5 Swept path diagrams for waste vehicle must be provided to show how 
the vehicle can access the site, turn and exit in a forward direction.

1.6 An annotation stating ‘the existing gravel surface access road not 
disturbed and car parking spaces 1-6 surface to be constructed above 
grade with permeable material over geotextile with excavation limited 
to removal of surface debris only.’

1.7 Waste Management Plan in accordance with Condition 10.
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1.8 A Noise Management Plan in accordance with Condition 11.

to the satisfaction of the Responsible Authority.

Amended Bushfire Management Plan 
2 Before the development starts (or the commencement of use as appropriate 

to the conditions), an amended Bushfire Management Plan must be 
submitted to and endorsed by the Responsible Authority. The plan must be 
generally in accordance with the submitted Bushfire Management Plan 
prepared by Terramatrix and dated 11/06/2019 but updated to show: 

Construction standards 

2.1 Nominate a minimum Bushfire Attack Level of 12.5 (BAL-12.5) that the 
building will be designed and constructed to. 

Bushfire Emergency Management Plan 

2.2 Prior to commencement of the use, prepare and submit bushfire emergency 
plan (BEP) to the satisfaction of the Responsible Authority that addresses 
that following matters.
(a) Premises details 

Describe property and business details. 

Identify the purpose of the BEP stating that the plan outlines 
procedures for: 
i Closure of premises on any day with a Fire Danger Rating of 

Severe, Extreme and Code Red. 
ii Evacuation (evacuation from the site to a designated safer off-

site location). 
iii Shelter-in-place (remaining on-site in a designated building). 

(b) Review of the BEP 

Outline that the plan must be reviewed and updated annually prior to 
the commencement of the declared Fire Danger Period. 

Include a Version Control Table. 
(c) Roles & Responsibilities 

Detail the staff responsibilities for implementing the emergency 
procedures in the event of a bushfire. This must include assigning 
responsibility for the: 
- Management and oversight of emergency procedures. 
- Training of employees in emergency procedures. 
- Accounting for all persons during the emergency procedures. 

(d) Emergency contact details 
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Outline organisation/position/contact details for emergency services 
personnel 

(e) Bushfire monitoring procedures 

Details the use of radio, internet and social networks that will assist in 
monitoring potential threats during the bushfire danger period. 

Describe and show (include a map) the area to be monitored for 
potential bushfire activity (i.e. within 30 km of the site). 

(f) Action Statements – trigger points for action 
i Prior to the Fire Danger Period 

- Describe on-site training sessions and fire equipment checks. 
- Identify maintenance of bushfire mitigation measures such as 

vegetation management (including implementation of 
mitigation measures required by any endorsed Bushfire 
Management Plan). 

ii Closure of premise during forecast FDR days (i.e. Severe, 
Extreme and Code Red) 
- Outline guest notification procedures and details of premises 

closure (including timing of closure). 
iii Evacuation 

- Identify triggers for evacuation from site. For example, when 
evacuation is recommended by emergency services. 

- Details of the location/s of the offsite emergency assembly 
location. 

- Transport arrangements for staff and guests including details 
such as: 

Number of vehicles required 

Name of company providing transportation 

Contact phone number for transport company 

Time required before transportation is likely to be 
available 

Estimated travelling time to destination 
- Actions after the bushfire emergency event. 

iv. Shelter-in-place 
- Show the location and describe the type of shelter-in-place. 
- Triggers for commencing the shelter-in-place option. 
- Procedures for emergency assembly in the shelter-in-place 

building.
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3 The bushfire protection measures forming part of this permit or shown on 
the endorsed plans, including those relating to construction standards, 
defendable space, water supply and access, must be maintained to the 
satisfaction of the responsible authority on a continuing basis. This 
condition continues to have force and effect after the development 
authorised by this permit has been completed.

Use
4 All activities associated with the use must be restricted to only inside the 

facility.

Operating Capacity
5 No more than thirty-two (32) patrons are permitted on site at any one time. 
6 The serving of customers, including the sale and consumption of liquor 

must operate between and not exceed the followings hours, without the 
written consent of the Responsible Authority: 

6.1 Weekdays (Sunday-Thursday) 10:00am-10:00pm
 

6.2 Friday & Saturday & 31 December 10:00am – 12:00am

General
7 The use/development as shown on the endorsed plans must not be altered 

without the written consent of the Responsible Authority.
8 The use/development must be in accordance with the endorsed plans.
9 Alcohol may only be sold or consumed within the area bound by the red 

line on the endorsed plan.
10 Once the use is started it must be continued to the satisfaction of the 

Responsible Authority.

Waste Management Plan
11 Prior to the commencement of works, the applicant is to submit a Waste 

Management Plan (WMP) to the satisfaction of the Responsible Authority.   
The WMP forms part of the endorsed plans and must not be varied without 
prior written consent from the Responsible Authority.   The WMP must 
include but is not limited to:

11.1 Commercial Waste Areas

11.2 Residential Waste Areas

11.3 Grease and Oil Interceptor Areas

11.4 Waste bin cleaning and maintenance resources

11.5 Waste Collection Procedures / Protocols
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11.6 Litter management in public areas of the proposed site

to the satisfaction of the Responsible Authority.

Noise Management Plan
12 Prior to the commencement of works, the applicant is to submit a Noise 

Management Plan (NMP) to the satisfaction of the Responsible 
Authority.   The NMP forms part of the endorsed plans and must not be 
varied without prior written consent from the Responsible Authority.   The 
NMP must include but is not limited to:

12.1 Demolition and construction noise

12.2. Waste collection noise

12.3 Commercial delivery noise

12.4 Body Corporate gardening, cleaning and maintenance times

12.5 Noise from fixed domestic plant

12.6 Audible intruder alarms

12.7 Pest Control 

12.8 Odour Control

to the satisfaction of the Responsible Authority.

General amenity
13 At the request of the Responsible Authority, the operator will within 30 

days supply an assessment of the noise emitted from the site by a qualified 
acoustic consultant with readings taken at times specified by the responsible 
authority. The assessment will document compliance with relevant noise 
control criteria at nearby residential premises. All costs associated with 
such an assessment are to be borne by the operator of the premises.

14 In the event that any unreasonable detriment as determined by the 
Responsible Authority is caused to the amenity of the area as a result of 
noise emanating from the activities within the site hereby permitted, noise 
amelioration measures must be undertaken to address this amenity issues to 
the satisfaction of the Responsible Authority.

15 No speakers or amplified music is to be located external to the building.
16 Noise emissions from the premises must comply with the requirements of 

the State Environment Protection regulations. 
17 The use must be managed so that the amenity of the area is not 

detrimentally. affected through the:

17.1 Transport of materials, goods or commodities to or from the land;
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17.2 Appearance of any building, works, or materials; 

17.3 Emission of noise, artificial light, vibration, smell, fumes, smoke, 
vapour, steam, soot, ash, dust, wastewater, waste products, grit or oil;

17.4 Presence of vermin.
To the satisfaction of the Responsible Authority

Car Parking & Accessways 
18 The driveway is common property and must be kept clear to enable 

manoeuvres from the car spaces. No parking is permitted in the designated 
turning area.

19 Parking areas and driveways must be kept available and maintained for 
these purposes at all times to the satisfaction of the Responsible Authority.

Stormwater
20 Stormwater runoff from all buildings and hardstanding surfaces shall be 

properly collected and discharged in a complete and effective system of 
drains within the property and shall not cause or create a nuisance to 
abutting properties. 

Amenity During Construction 
21 Upon commencement and until conclusion of the development, the 

developer shall ensure that the development does not adversely affect the 
amenity of the area in any way, including: 

21.1 the appearance of building, works or materials on the land

21.2 parking of motor vehicles

21.3 transporting of materials or goods to or from the site

21.4 hours of operation

21.5 stockpiling of top soil or fill materials

21.6 air borne dust emanating from the site

21.7 noise

21.8 rubbish and litter

21.9 sediment runoff

21.10 vibration
Should the development cause undue detriment to the amenity of the area 
then immediate remedial measures must be undertaken to address the issue 
as directed by, and to the satisfaction of, the Responsible Authority.
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Permit expiry
22 This permit will expire if one of the following circumstances applies:

22.1 The use is not started within two years of the date of this permit.

22.2 The use is discontinued for a period of two years.

Pursuant to Section 69 of the Planning & Environment Act 1987, the 
Responsible Authority may extend:

The commencement date referred to if a request is made in writing 
before the permit expires or within six (6) months afterwards.

The completion date referred to if a request is made in writing within 
12 months after the permit expires and the development started 
lawfully before the permit expired.

– End of conditions –
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